E: advice@barrettwalker.com.au
www.barrettwalker.com.au

BARRETT

September 2019
I

A: Suite 8, 150 Chestnut Street, Cremorne
P: (03) 9428 1033

LY

-

Inheriting a home or a legal interest in one could be
the largest windfall gain that many Australians ever
experience. From a tax law perspective, when
someone dies a capital gain or loss does not apply
when a property passes:

= tothe deceased person’s beneficiary

= tothe deceased person’s executor or other legal
personal representative (LPR), or

= from the deceased’s LPR to a beneficiary.

While generally no CGT applies when assets are
distributed to beneficiaries, there may be CGT
implications when the executor or beneficiary sells the
inherited asset to a third party (see flowchart
overleaf).

SELLING AN INHERITED PROPERTY

There are different factors that influence whether CGT
will apply, including whether the asset was a pre-CGT
asset or not. Assets acquired before 20 September
1985 (when CGT was introduced) are considered
preCGT assets.
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For the most part, if the beneficiary sells a dwelling
within two years of the deceased’s death, then CGT
does not apply (more below).

For dwellings acquired after 19 September 1985 to be
exempt from CGT, the beneficiary must generally
satisfy that the dwelling:

= was the deceased’s main residence at the time or
just before their death

= was not used to produce assessable income at the
time of death, and

= s sold within two years of the deceased’s death.

Note that there can be exceptions regarding whether
the dwelling was a main residence before death. This

includes where the owner, say, was in a nursing home
before their death and the main residence was rented
out. (This is known as the “absence concession”.)

THE TWO-YEAR RULE

When assessing this two-year period, where the
property is sold under contract, the settlement (rather
than exchange of the contract) must occur within two
years of the date of death.

Continued overleaf
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Note that there are some circumstances where an
extension to the two-year rule may be granted. These
include (but are not limited to):

if the ownership of a dwelling or a will is
challenged

the complexities of estate delay the completion of
its administration

a trustee or beneficiary is unable to attend to the
deceased estate due to unforeseen or serious
personal circumstances, and

the settlement of a contract of sale over the
dwelling is unexpectedly delayed or falls through
due to circumstances outside the beneficiary or
trustee’s control.

Further, if the deceased has given someone, eg a
spouse or family member, a lifetime right to reside in
the property, then the beneficiary may be exempt

Diid your cwnership interest
end (Le. settherment) within two
years of the deceased's death,
o within a longer period
allowed by the Commissioned?

Was the dwelling, from the
deceased’s death until your
ownership interest ended the
main residence of the spouse
of the deceasad immediately

from the two-year rule. There are other circumstances
where a gain can be exempt and the two-year rule has
not been satisfied.

PARTIAL EXEMPTION

Note, if the two-year deadline is not met, it doesn’t
necessarily mean that the entire capital gain on the
property will be subject to CGT. It may be that only
part of the gain is subject to CGT, and this amount may
not be significant.

Each case needs to be dealt with on an individual basis,
and is generally best discussed with this office.
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Did the decaased
acquire the
property after
19 September 19857

Was the dwelling the
main residence of the

deceased just before
the deceased's death?

Was the dwalling being
used for the purpose of
produding assessable
income at the date of

[n]
¥]

before death. (This does not
include a spouse who was

living permanently separatety

and apart from the deceased)

Was the dwelling, from the
deceased’s death untll your
ownership interest ended
the main residence of an
individual who had a right to
oocupy the dwelling under
the deceased's will?

Was the sale brought about
by an individual to whom the
ownership interest passed
a8 a baneficlary?

Was the dwelling, from the
deceased's daath until the
indhiduals interest ands, the
main ressdence of the individual?

Capital gain or loss on
disposal Is disregarded.

Capital gain or loss on
disposal ks not disregarded.
Now consider the partial
exemption for deceased
estate dwellings if the
dwelling was the deceased's

death? [See note]

Did your ownership
interest end within two
years of the deceased's
death, or within a longer
period allowed by the

Commissioner?

‘Capital gain or loss on

disposal is disregarded.

Note: In some cases the use
of the dwelling to produce
assessable income can
beignored,

Thits flowchart does not
apply to a dwelling that was
inherited prios o 21 August
1596, It also does not apply
where the deceased died

before 20 September 1985,

[v]wes [n]wo

main residence.

Important: Clients should not act solely on the basis of the material contained in Client Alert. Items herein are general comments only and do not
constitute or convey advice per se. Also changes in legislation may occur quickly. We therefore recommend that our formal advice be sought before acting
in any of the areas. Client Alert is issued as a helpful guide to clients and for their private information. Therefore, it should be regarded as confidential and

not be made available to any person without our prior approval.




