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Tax News, Views and Clues

High Court Rules
Against Split Loans

The High Court has ruled against
the use of ‘split’ loans in the case
FCT v. Hart[2004] HCA 26. The
High Court unanimously upheld
the ATO’s appeal in ruling that the
taxpayer used the split loan for
the dominant purpose of obtaining
a tax benefit.

The ‘split loan” was essentially one
loan split into two accounts (one
account for a home loan and the
other for an investment property
loan). The loan was labelled a
‘wealth optimiser’ and its structure
allowed the taxpayer to stream
repayments (inclusive of rental
payments from the investment
property) exclusively to the *home
loan’ account while unpaid interest
accrued on the ‘investment loan’.
The taxpayer subsequently
capitalised the unpaid interest on
the ‘investment loan’ resulting in
significantly greater interest on
that component which was then
claimed as a tax deduction.

The case had been heard twice
previously in the Federal Court
with the taxpayer winning on
appeal.

The Full Federal Court ruled in
favour of the taxpayer as it did
not accept that the structure of
the loan presented a scheme to
which the general anti-avoidance
rule in Part IVA could apply. The
Court held that the loan was a
commercial arrangement and was
entered into by the taxpayer to
refinance the two properties.

The High Court rejected the Full
Federal Court’s decision, stating

that the wealth optimising aspect
of the loan gave the loan a
distinctive character and thus
constituted a scheme. This aspect
was based on the taxpayer
obtaining further tax benefits
resulting from the deductibility of
the additional interest on the
investment property loan.

The High Court concluded by
stating that it was obvious that
the loan’s dominant purpose was
to obtain a tax benefit as no other
commercial purpose of the
structure made any sense.

» ACTION: Taxpayers, in view of
Hart's decision, might consider
making a voluntary disclosure to
the ATO if they wish to limit
potential tax penalties. Advice
should be sought when making this
critical decision.

Given the benefits of making an
election where trust losses are an
issue, we recommend that
taxpayers carefully consider the
opportunities to make an election
under the amnesty, and also on a
go forward basis.

Benefits can also arise in relation
to company losses and franking
credits, and these issues will be
discussed in subsequent edition

» TIP: Taxpayers should seriously
consider family trust elections
where trusts have losses or
franking credits.

CGT: Cost-base
Adjustment for
Capital Works
Deductions

In a recent Interpretative

Trust Loss Rules

Decision, the ATO has confirmed

Where tax losses have been
incurred within a trust, the losses
will typically be much easier to
carry forward and utilise where
the trustee has made a family
trust election. This applies for
both discretionary trusts and unit
trusts.

In addition, where the election is
made, assets or income can be
more easily transferred into the
trust to assist in loss utilisation.

The Tax Office recently announ-
ced an amnesty for taxpayers to
consider retrospective family trust
elections, as elections have often
been overlooked in practice. This
amnesty arrangement was
discussed in our June edition.

that the cost base of a CGT asset
acquired after 13 May 1997 is to
be reduced by any capital works
amounts that have been or which
can be deducted.

Under current law, a taxpayer is
allowed a deduction for capital
works expenditure in respect of
certain income producing buildings
and structural improvements. This
qualifying expenditure is deducted
over 25 or 40 years depending on
the type of building or structural
works.

In order to prevent a taxpayer
from ‘double dipping’, the
allowable deduction amount must
be subtracted from the cost base
of the CGT asset.

. . . over please



Deductibility of Gifts
to Clients

In a recent Interpretative
Decision, the ATO declared that a
taxpayer is entitled to a deduction
for a gift made to a client after the
provision of services has ended.

The ATO allows the deduction on
the grounds that the taxpayer
provides the gift to the client on
the expectation that it may assist
in generating future business from
the client or motivate the client to
recommend the taxpayer’s
business to others.

Where the taxpayer has no other
purpose in providing the gift, the
expenditure is considered to be of
the nature of business promotion
and is hence deductible as an
outgoing incurred in the
production of assessable income.

Assessability of
Wages and Salary
from Foreign
Employment

No Deduction for
Estimated Warranty
Costs

In a recent Interpretative
Decision, the ATO declared that a
taxpayer is not entitled to a
deduction for an amount
representing an estimate of future
warranty costs until a loss or
outgoing related to the
performance of repairs has been
incurred.

Even though a legal liability to
make the repairs may have arisen,
the loss or outgoing isn't incurred
until a liability to make a payment
relating to the repair is incurred.
Until that time, a warranty liability
is no more than pending,
threatened or expected.

The ATO has released three
Interpretative Decisions in relation
to Australian residents earning
foreign employment income.
Under the law, the assessable
income of a resident taxpayer
includes ordinary income derived
directly or indirectly from all
sources, whether in Australia or
not.

The Australian tax law includes an
exemption for resident taxpayers
engaged in foreign service for a
continuous period of not less than
91 days. In such cases, any
foreign earnings will typically be
exempt from tax in Australia.

However, the law also provides
that this exemption will not apply
where the foreign income has
been exempt from taxation in the
foreign country due to application
of its domestic law to employment
income, or because of the
application of a double tax
agreement. If the foreign income
is exempt in one of those cases, it
will be included in the resident’s
Australian taxable income.

arrangements appear artificial and
contrived, and may result in
unlawful claiming of input tax
credits.

The arrangements generally
involve a GST-registered entity
acquiring goods through a non-
taxable supply. The entity then
on-sells the goods to an
associated entity and claims input
tax credits on the goods, as
allowed under the second-hand
goods provisions.

The Alert provides examples
including situations of taxpayer’s
cancelling their GST registration
and situations involving imported
and exported goods.

> CAUTION: Taxpayers carrying on
a business dealing in second-hand
goods should ensure that all their
records are correct and in order.

Prepayment of School
Fees

GST: Exploitation of
Second-hand Good
Provisions

The ATO has released a Taxpayer
Alert announcing an investigation
into arrangements that some
taxpayers have implemented to
exploit the GST second-hand
goods provisions. The ATO is
concerned that such

The ATO has released three tax
determinations regarding the tax
implications of the prepayment of
school fees.

The ATO has stated that any fee
discount provided in relation to
the prepayment of the fees is not
assessable income of the payer.
The discount is not considered to
be either ordinary or statutory
income if there is no other benefit
or return provided to the school in
order to gain the discount.

> TIP: If a taxpayer enjoyed
discounted school fees as a result
of the provision of some goods or
services to the school, income tax
implications may arise.

Important: This is not advice. Clients should not act solely on the basis of the material contained in this Bulletin. Items herein are general
comments only and do not constitute or convey advice per se. Also changes in legislation may occur quickly. We therefore recommend that
our formal advice be sought before acting in any of the areas. The Bulletin is issued as a helpful guide to clients and for their private
information. Therefore it should be regarded as confidential and not be made available to any person without our prior approval.




