
Step by step guide to legal structures for businesses 
 

A. Existing business 

 
 
 
 
 

B. Existing business 
 
 
 
 
 
 

No 

(1) 

Will the disposal of the 
business result in an 

unacceptable tax liability? 

Do the laws applying to the 
business allow it to operate 
through a trust structure? 

Licence Agreement 

Service Agreement 

 
Do the laws applying to the 
business allow it to operate 
through a company or trust? 

One Family Group 

Yes 

Yes 

Yes

No

If only company or if additional investors to be involved 
Corporate Structure 

(Trust shareholders) 

If neither then Sole Trader or Partnership Service Agreement 
(Company or Trust) 

Option A 

OR 

Use if new investors may 
become involved 

Corporate Structure 
(Trust shareholders) 

Corporate Trustee 
(Discretionary Trust) Option B 

More Than One Family 
Group 

Are the interest 
holders likely to be 
exposed to risk? 

Is it likely new investors 
will become involved in 

the business? 

Will there be an 
individual with at least a 

20% participation 
percentage? 

(New investors unlikely) 

Will the entity have non-
assessable income such as 
amounts associated with the 

building allowance and 
accounting differences in 

income? 

Will the new 
investors purchase 
existing equity or 
subscribe capital? 

Partnership  
of Trusts 

(Disposal of partnership 
interest will trigger CGT 

event) 

Hybrid  
Trust 

Fixed Non-Unit 
Trust 

Unit Trust or Fixed 
Unit Trust 

Yes 

No 

No 

Yes
Existing 
equity 

Yes

No

No 

No 

Yes 

No

Yes 

No 

Yes

Subscribe 
capital

(1) 

(1) 

(2) 

(2) 

(2) 

(3) 

Footnotes 
(1) The charges made pursuant to Licence Agreement or Service Agreement must reflect arm’s length consideration. 

(2) Care should be taken in relation to funding of interests in hybrid and discretionary trusts by beneficiaries.  The interest on borrowings that 
support those loans may not be tax deductible to the borrower. 

(3) The use of additional structures within this framework is likely to provide additional wealth creation opportunities.  E.g. a DIY Super Fund can 
invest in business use property that is then made available under a lease arrangement to the business. 

Company 
(Simple approach but 

carries some tax 
disadvantages) 

Yes 

When the business 
or other active asset 
is sold or disposed, 
is the entity holding 
that asset together 

all connected 
entities likely to have 
active assets with a 

net value greater 
than $6 million? 

Is it likely a family trust 
election / interposed 

entity election will need 
to be made in the future? 
(New investors unlikely) 


